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IN THE COURT OF SESSIONS  JUDGE, SONITPUR AT TEZPUR 

 

SESSIONS  CASE NO 260 OF 2016 

Under Section 395  of the IPC 

GR Case No. 2415 of 2011 

 

Present   :-        Sri Ashok Kumar Borah, AJS   
     Sessions Judge,  

Sonitpur, Tezpur. 
 

Prosecutor    :-        State of Assam   

   -Versus -  

Accused   :-        1. Rafiqul Islam 

         S/O Md. Siddique Ali, 
         Vill-  Akabasti, Balipara 

          P.S. – Chariduar 
          Dist:- Sonitpur, Assam 

     2.  Sri Dipak Pao, 

          S/O Late Khargeswar Pao 
          Vill-  Baligaon 

           P.S. – Chariduar 
           Distt:- Sonitpur, Assam 

        
 
Date of framing Charge :-               21-09-2016    

Date of Recording Evidence :-          17-01-2017, 15-06-2017, 

      09-08-2017 & 28-08-2017   

Date of examination of  
accused u/s 313 of Cr.P.C :-  28-08-2017     
  
Date of Argument  :-   28-08-2017 

Date of Judgment  :-   28-08-2017 

     

Counsel for the Prosecution :-   Mr. Munin Ch. Baruah, PP.  

Counsel for Accused   :-   Smt. Dulumoni Sinha,,Advocate.  

 

J  U  D  G  M  E  N  T 

1.  In this case accused persons namely, Rafiqul Islam and Dipak Pao   

are put for trial for allegation of charge u/s 395 of the IPC. 
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2.     The factual matrix according to FIR in brief is that on the night of 

about 3 a.m. of 05-11-20111 while the informant came in a Night Super 

Bus bearing registration No. AS/01/Z/5442, from Guwahati ISBT towards 

Lakhimpur reached near the Goroimari 6/7 numbers of unknown 

miscreants suddenly came out from the seat and assaulted the driver with 

a deadly weapon, driven him out from the Bus and one of the miscreants 

drove the said Bus, the other miscreants extorted cash money, mobile 

and other articles from the passengers. After crossing the Bus at Mansiri 

Bridge, the Bus halted and the miscreants were fled away from the Bus. 

The miscreants were extorted cash money and other materials total worth 

of Rs. 70,000/- to Rs. 80,000/- . Hence, this prosecution case.     

3.   The ejahar was filed by informant Sri Prasanta Sarmah  before I/C 

of Chariduar Police Out Post under Rangapara Police station on 05-11-

2011. On receipt the ejahar, the I/C of Chariduar Police Out Post after 

giving GD Entry 89/11 dated 05-11-2011 forwarded the same to 

Rangapara Police Station for registering a case. On receipt of the ejahar, 

O/C Rangapara Police Station registered the case vide Rangapara PS Case 

No. 244/11, u/s 395 of the IPC.  

4.     After completion of usual investigation, the O/C Rangapara PS 

sent up the case for trial against the accused persons, Rafiqul Islam and 

Dipak Pao u/s 395 of the IPC. 

5.      On being appeared the accused persons Rafiqul Islam and Dipak 

Pao before this court, after hearing both the parties and on perusal of the 

record framed charge u/s 395 of the IPC against the accused persons, 

Rafiqul Islam and Dipak Pao. Particulars of the charge are read over and 

explain to accused persons to which they pleaded not guilty and claimed 

to be tried.  

6.  To substantiate the case, the prosecution has examined as many 

as five numbers of witnesses. After examination of said witnesses, 

learned counsel for the accused submitted to close the evidence on the 

ground that neither the complainant nor any other witnesses implicated 

any of the accused persons involving any dacoity as alleged in the charge. 

Besides that learned counsel for the accused submitted that the 

statement u/s 161 Cr.P.C recorded by the I.O. all other witnesses no way 
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implicated any of the accused as such it would be futile to examine the 

other witnesses. I have also heard the learned Public Prosecutor. 

Considering the materials of the statement of witnesses recorded so far,   

I think prosecution case would not develop even if examined the other 

witnesses. Speedy trial is the right of the accused persons. Considering all 

these, the prosecution evidence is closed. Statements of the accused 

persons are  recorded u/s 313 Cr.P.C. All the allegations made against the 

accused persons and the evidence appears against the accused are put 

before them for their explanation where they denied the allegation and 

declined to adduce defence evidence.  

7.  I have also heard the argument put forwarded by the learned 

counsels of both sides.   

8.     The point for decision in this case are that : 

1. Whether on or about 3 a.m. in the morning of 05-11-

2011 at No. 52 National High Way at Patgaon under 

Chariduar Police station accused persons committed 

dacoity in the Bus No. AS 01 Z 5442 which was coming 

from ISBT towards Lakhimpur and thereby committed 

an offence punishable u/s 395 of the IPC?   

  REASONS AND DECISIONS THEREFOR. 

9.      To arrive at a judicial decision, let me appreciate the evidence on 

record. 

10.   PW-1, Sri Dhurba Jyoti Sarmah, stated that she does not know the 

accused persons who are present in the dock. One day about three four 

years back he has been travelling in a Night Super from Guwahati to 

Narayanpur. When they reached near Jamuguri some dacoits has loots 

some of the co-passengers. But he was in sleep so did not see anybody 

who committed the dacoity. But one thing he recalled that after the 

incident the said Night Super was taken to Jamuguri Police station.      

11.   PW-2 Sri Dhurba Jyoti Deka, stated before the court that at the 

relevant time he went to Harmati from Guwahati in a Night Super Bus 

(Net work). While the said Bus crossed Balipara railway crossing some 

miscreants committed dacoity at dagger’s point. The miscreants were 

about six persons. He could not identify any of the persons.      
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12.    PW-3 Sri Prasanta Sarmah, the complainant of this case stated that 

he does not know any of the accused persons present in the dock. The 

incident took place in the year 2011 i.e. on 05-11-2011 at about 2.3/3.00 

A.M. at Patgaon, Tezpur. At the relevant time he was doing as a 

conductor of a night super bearing Registration No. AS 01 Z/5442. On 

that day, they came from ISBT, Guwahati to Lakhimpur with full 

passengers. In the said bus, there were thirty one passengers. While the 

bus reached near Tezpur Patgaon, among the 31 passengers, 5/6 

numbers of passengers assaulted us and at the point of knifes looted 

money from the passengers. One of the miscreants had also assaulted 

him and forcefully extorted money. The driver was also assaulted by the 

said persons. At last the driver was driven out from the bus and amount 

the said 5/6 numbers of persons, one had seated in the driver seat and 

when the bus reached near Mansiri bridge, Balipara, said 5/6 numbers of             

Miscreants get down from the bus. They have looted mobile hand set, 

cash money from the passengers. At present he cannot recognize any of 

the said miscreants. Ext. 1 is the ejahar and Ext.1(1) is his signature.   

13.    PW- 4 Sri Raju Borah stated that he knows none of the accused 

present in the dock. The incident took place about 6 years ago. At the 

relevant time he was coming from Guwahati in a Night Super Bus. When 

the bus crossed Goroimari, Tezpur, an incident of dacoity took place. The 

dacoits were coming as passengers in the said Bus. The decoits have 

taken Rs. 20/- from him. They have also taken cash money and mobile 

from other passengers. But the said dacoits were fled away after 

sometime after sometime from the bus near a Tea Estate. Police has 

recorded his statement. He cannot recall what he stated to police. Then 

the conductor of the bus filed this case.      

14.  PW- 5 Md. Rajab Ali stated that he knows none of the accused. 

The incident took place on or about 6 years ago when he went to 

Bandardewa from Keherukhanda in a Night Bus by carrying chiken. While 

the Bus crossed Goroimari, the passengers of the Bus drove out the driver 

by assaulting him. Then one of the miscreants drove the Bus. Other four 

numbers of miscreants were there. One was standing near the door and 
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other two were busy in looting the passengers. He was seated in the 

cabin. The dacoits were also the spare driver who was also in the cabin. 

The deceased were also assaulted him. He fell down. The miscreants 

have also looted his mobile and Rs. 70/-. The miscreants were looted all 

the passengers. They have taken away the materials from the VIP 

Suitcase from the passengers. After some time they stopped the bus near 

a tea estate and fled away. Then the spare driver drove the bus towards 

Jamuguri Police station. His statement was recorded by police in the 

police station.  

  In cross-examination he admitted that he was in the bus from the 

starting of the incident to complete the incident. He has not stated to 

police what he stated today in the court.      

15.  These much is the evidence of the prosecution. As submitted by 

learned counsel for the accused as well as learned Public Prosecutor for 

the State, it has already stated that none of the witnesses stated anything 

against the accused as to involving in alleged dacoity. Therefore, the 

prosecution evidence was closed. In recording the statement u/s 313 

Cr.P.C. accused persons totally denied their guilty. 

16.  Keeping in mind the submissions advanced by learned counsels 

for both the parties, I am going to dispose of the case as follows. 

17. Before parting with the case record I would like to see what is the 

ingredients of alleged charge u/s 395 of the IPC.  

18. To prove the charge u/s 395 of the IPC, the prosecution must 

prove that –  

   (i) that robbery was committed or attempted. 

  (ii) That five or more persons committed or attempted to 

commit robbery; or that whole number of persons committing or 

attempting to commit robbery was five or more.   

  (iii) that such persons were acting conjointly.  

19.  Law is well settled that in cases of dacoity the evidence available 

is of three categories viz, (i) the culprits are caught red handed on the 

spot, (ii) discovery of the incriminating facts such as looted property, 

weapons used in the commission of the offence. Such circumstantial 
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evidence is of different probative value and (iii) identification of the 

culprits when they are later arrested during investigation.   

20. Coming to the present case, it appears that the prosecution has 

examined five numbers of witnesses including the complainant and victim 

but none of the witnesses could identify any of the accused persons.  

21. The question of identification is a preliminary matter for 

consideration in a case of dacoity by unknown persons. No hard and fast 

rule can be laid down that in every cases of dacoity, if there is 

identification by only one witness, that identification should never be 

accepted.   

 Here in the present case, the alleged incident took place at the 

wee hours of 3 a.m. inside the Night Bus. In fact there is no any evidence 

that there was sufficient light to identify any of the accused. Be that it 

may be on the said day, the complainant filed this FIR, i.e. on 05-11-

2011. The Rafiqul Islam was arrested on 06-05-2013. The other accused 

Dipak Pao was arrested on 10-11-2011. Immediately after lodging the 

FIR, the Investigating officer has started the investigation but the case 

diary does not show that immediately after the incident the I.O. has taken 

step for TIP of the accused. It is a fact that I.O. has recorded the 

statement of 19 numbers of unofficial witnesses who were inmates of the 

said bus where the dacoity took place. According to the prosecution 

almost all the witnesses i.e. the passengers who boarded the bus were 

the victim of the said dacoity. But none of the said witnesses could have 

stated that they could identify any of the accused but I.O. has failed to 

hold the TIP even one of the accused Sri Dipak Pao was arrested on 10-

11-2011 i.e. just after five days of the incident. Had the I.O. could hold 

the TIP then there was a chance of identifying any of the accused but 

I.O. has failed to do so.  

22. Besides, another point is to be discussed in the present case is 

that the I.O. has failed to recover any of the robbed materials from any of 

the accused. Therefore, there is no any circumstances to consider as 

adequate to implicate any of the accused in the alleged charge.   
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23.  In view of the aforesaid reasons, I am bound to hold that the 

prosecution has categorically failed to prove any of the ingredients of the 

alleged offence against the accused persons. Hence, they are entitled to     

get the benefit of doubt. Hence, accused persons, Rafiqul Islam and 

Dipak Pao are acquitted on benefit of doubt and set them at liberty 

forthwith.   

24.  Send back the GR Case record being No. 2415/11 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 28th day of 

August, 2017. 

  

 

             (A.K. Borah) 
    SESSIONS JUDGE,   
           SONITPUR: TEZPUR 

  

Dictated and corrected by me 

 

 

 

(A.K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR  
   
Dictation taken and transcribed by me:   
 
( R. Hazarika), Steno     
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EXHIBITS. 

  Exhibit 1    :   Ejahar. 

    

  

  

 

            (A.K. Borah) 
        SESSIONS JUDGE,   
                            SONITPUR: TEZPUR 
 

A  P  P  E  N  D I  X 

Prosecution Witness 

 Prosecution Witness No.1 :- Sri Dhurba Jyoti Sarmah   

 Prosecution Witness No.2 :- Sri Dhurba Jyoti Deka,   

 Prosecution Witness No.3 : Sri Prasanta sarmah,complainant.    

 Prosecution Witness No.4 :- Sri Raju Borah 

 Prosecution Witness No.5 :- Md. Rajab Ali 


